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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  IRA-45] 

Yellow  Freight  System,  Inc. 

Application  for  Inconsistency  Ruling 
Concerning  City  of  San  Jose, 

California  Restrictions  on  Storage  of 
Hazardous  Materials 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Public  notice  and  invitation  to 
comment. 


summary:  Yellow  Freight  System,  Inc.  of 
Overland  Park,  Kansas,  has  applied  for 
an  administrative  ruling  determining 
whether  an  Ordinance  and  related 
restrictions  imposed  by  the  City  of  San 
Jose,  California,  on  the  storage  of 
hazardous  materials  are  inconsistent 
with  the  Hazardous  Materials 
Transportation  Act  (HMTA)  and  the 
Hazardous  Materials  Regulations  (HMR] 
issued  thereunder  and,  therefore, 
preempted  under  section  112(a)  of  the 
HMTA. 

DATES:  Comments  received  on  or  before 
November  25, 1988,  and  rebuttal 
comments  received  on  or  before  January 
15, 1989,  will  be  considered  before  an 
administrative  ruling  is  issued  by  the 
Director  of  the  Office  of  Hazardous 
Materials  Transportation.  Rebuttal 
comments  may  discuss  only  those  issues 
raised  by  comments  received  during  the 
initial  comment  period  and  may  not 
discuss  new  issues. 

ADDRESSES:  The  application  and  any 
comment  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  Room  M21, 
Nassif  Building,  400  7th  Street  SW., 
Washington,  DC  20590.  Comments  and 
rebuttal  comments  on  the  application 
may  be  submitted  to  the  Dockets  Unit  at 
the  above  address,  and  should  include 
the  Docket  Number,  IRA-45.  Three 
copies  are  requested.  A  copy  of  each 
comment  and  rebuttal  comment  must 
also  be  sent  to  Lawrence  W.  Bierlein, 
Esq.,  Attorney  for  Yellow  Freight 
System,  Inc.,  1400  L  Street  NW., 
Washington,  DC  20005-3502,  and  to  Joan 
Gallo,  Esq.,  City  Attorney,  City  of  San 
Jose,  151  W.  Mission  St.,  San  Jose,  CA 
95110,  and  that  fact  certified  to  at  the 
time  comment  is  submitted  to  the 
Dockets  Unit.  (The  following  format  is 
suggested: 

I  hereby  certify  that  copies  of  this  comment 
have  been  sent  to  Mr.  Bierlein  and  Ms.  Gallo 
at  the  addresses  specified  in  the  Federal 
Register.) 


FOR  FURTHER  INFORMATION  CONTACT: 

Edward  H.  Bonekemper,  III,  Senior 
Attorney,  Office  of  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  400  7th  Street  SW., 
Washington,  DC  20590,  telephone  202- 
366-4362. 

SUPPLEMENTARY  INFORMATION 
1,  Background 

The  HMTA  (49  App.  U.S.C.  1801  et 
seq.J  at  section  112(aJ  (49  App.  U.S.C. 
1811(aJJ  expressly  preempts  “any 
requirement,  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement"  of 
the  HMTA  or  the  HMR  issued 
thereunder. 

Procedural  regulations  implementing 
section  112(aJ  of  the  HMTA  and 
providing  for  the  issuance  of 
inconsistency  rulings  are  codified  at  49 
CFR  107.201  through  107.211.  An 
inconsistency  ruling  is  an  advisory 
administrative  opinion  as  to  the 
relationship  between  a  state  or  political 
subdivision  requirement  and  the 
requirements  of  the  HMTA  and  the 
HMR.  Section  107.209(cJ  sets  forth  the 
following  factors  which  are  considered 
in  determining  whether  a  state  or  local 
requirement  is  inconsistent: 

(IJ  Whether  compliance  with  both  the 
state  or  local  requirement  and  the 
HMTA  or  HMR  is  possible  (the  “dual 
compliance”  test);  and 

(2)  The  extent  to  which  the  state  or 
local  requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  and  the  HMR  (the  “obstacle" 
test). 

Inconsistency  rulings  do  not  address 
issues  of  preemption  under  the 
Commerce  Clause  of  the  Constitution  or 
under  statutes  other  than  the  HMTA. 

In  issuing  its  advisory  inconsistency 
rulings  concerning  preemption  under  the 
HMTA,  OHMT  is  guided  by  the 
principles  enunciated  in  Executive 
Order  12612  entitled  "Federalism"  (52 
FR  41685,  Oct.  30, 1987).  Section  4(aJ  of 
that  Executive  Order  authorizes 
preemption  of  state  laws  only  when  the 
statute  contains  an  express  preemption 
provision,  there  is  other  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
state  authority  directly  conflicts  with  the 
exercise  of  Federal  authority.  The 
HMTA,  of  course,  contains  an  express 
preemption  provision,  which  OHMT  has 
implemented  through  regulations  and 
interpreted  in  a  long  series  of 
inconsistency  rulings  beginning  in  1978. 

2.  The  Application  for  Inconsistency 
Ruling 

On  September  12, 1988,  Lawrence  W. 
Bierlein,  Attorney  for  Yellow  Freight 


System,  Inc.  (Yellow  Freight)  of 
Overland  Park,  Kansas,  filed  an 
application  under  49  CFR  107.203  for  an 
inconsistency  ruling  concerning 
restrictions  imposed  by  the  City  of  San 
Jose,  California  (the  City),  on  the  storage 
of  hazardous  materials. 

Yellow  Freight  alleges  that  is  has 
expanded  its  trucking  terminal  in  a 
commercial /industrial-zoned  area  of  the 
City,  it  is  ready  to  use  the  expanded 
terminal  for  handling  all  types  of 
packaged  freight  (including  hazardous 
materials),  but  the  City  is  denying  use  of 
the  facility  for  transportation  purposes. 

Yellow  Freight  has  submitted  three 
City  notices  relating  to  the  City's 
permitting  system  for  hazardous 
materials  storage  facilities.  A  permit  and 
a  full  Hazardous  Materials  Management 
Plan  allegedly  are  required  for 
businesses  storing  hazardous  materials 
consisting  of  500  pounds  of  solids,  55 
gallons  of  liquids  or  200  cubic  feet  of 
compressed  gases. 

One  City  notice  summarizes  the  City’s 
Hazardous  Materials  Storage 
Ordinance,  San  Jose  Municipal  Code, 
Chapter  17.68,  which  became  effective 
July  1, 1983.  It  applies  to  explosives, 
flammable  and  combustible  liquids, 
flammable  solids,  oxidizers,  flammable 
and  nonflammable  gases,  poisons, 
corrosives  and  other  regulated 
materials. 

That  notice  summarizes  the  required 
contents  of  the  Hazardous  Materials 
Management  Plan  (required  to  obtain  a 
Hazardous  Materials  Storage  Permit)  as 
follows: 

(1)  General  businsess  information; 

(2)  General  area  map  with  specified 
details; 

(3)  Facility  map  with  details 
concerning  room  uses,  emergency 
equipment,  and  hazardous  materials 
locations,  quantities  and  tank 
capacities; 

(4)  Hazardous  material  inventory 
statement  (names,  hazard  class  and 
total  quantity); 

(5)  Storage  and  container  information; 

(6)  Separation  of  certain  incompatible 
chemicals; 

(7)  Monitoring  plan  (leak  detection 
procedures,  including  monthly 
monitoring  of  underground  storage 
tanks);  and 

(8)  Inspection  and  spill  longs. 

Yellow  Freight’s  final  enclosure  is  the 

City’s  Ordinance  itself.  Chapter  17.68  of 
the  San  Jose  Municipal  Code.  That 
Chapter,  entitled  Hazardous  Materials 
Storage  Permit,  contains  13  parts; 
General  Provisions,  Materials 
Regulated,  Containment  Standards, 
Hazardous  Materials  Management  Plan, 
Hazardous  Materials  Inventory, 
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Responsibility,  Inspections  and  Records, 
Application  for  Permit,  Denial,  Remedial 
Action,  Hearing  Procedure, 

Enforcement,  and  Miscellaneous. 

Key  definitions  in  §  17.68.040  of  the 
Ordinance  include; 

C.  "Hazard  class"  means  explosives  A, 
explosives  B,  explosives  C,  blasting  agents, 
flammable  liquids,  combustible  liquids, 
flammable  solids,  oxidizers,  organic 
peroxides,  corrosive  materials,  flammable 
gases,  nonflammable  gases,  poisons  A, 
poisons  B,  irritating  materials,  etiologic 
agents,  radioactive  materials,  other  regulated 
materials  (ORM)  A,  B,  C,  D  and  E.  For 
purposes  of  this  chapter,  the  U.S.  Department 
of  Transportation  (DOT)  definitions  in  49 
CFR  Part  173  as  amended  shall  be  utilized; 
however,  whenever  the  definitions  in  49  CFR 
173  refer  to  transportation  or  hazards 
associated  with  transportation,  they  shall  be 
deemed  to  refer  to  storage  or  other  regulated 
activity  under  this  chapter. 

D.  "Hazardous  material"  means  any 
material  which  is  subject  to  regulation 
pursuant  to  Part  2  of  this  chapter.  A  mixture 
shall  be  deemed  to  be  a  hazardous  material  if 
it  either  is  a  waste  and  contains  any  material 
regulated  pursuant  to  Part  2  of  this  chapter, 
or  is  a  nonwaste  and  contains  one  percent  by 
volume  or  more  of  any  material  regulated 
pursuant  to  Part  2  of  this  chapter. 

The  referenced  Part  2,  in  §  17.68.100, 
describes  the  materials  regulated  under 
the  Ordinance,  as  follows: 

A.  Any  material  listed  as  a  hazardous  and/ 
or  extremely  hazardous  material  or 
hazardous  and/or  extremely  hazardous 
waste  in  Sections  66680  and  66685  of  Title  22 
of  the  California  Administrative  Code,  as 
amended,  whether  such  material  is  stored  or 
handled  in  waste  or  nonwaste  form;  or 

B.  Any  material  which  is  listed  on  the  list 
of  Environmental  Protection  Agency  (EPA) 
pollutants,  40  Code  of  Federal  Regulations, 

§  401.13,  as  amended;  or 

C.  Any  material  which  is  classified  by  the 
National  Fire  Protection  Association  (NFPA) 
as  either  a  flammable  liquid,  a  class  II 
combustible  liquid  or  a  class  IIIA 
combustible  liquid;  or 

D.  Any  material  which  is  listed  by  the 
director  of  the  department  of  industrial 
relations  in  title  8,  California  Administrative 
Code,  section  339,  as  amended,  excluding  all 
footnotes  thereto  and  subject  to  the 
exclusions  specified  in  this  subsection.  Such 
exclusions  shall  apply  only  to  materials 
which  are  not  otherwise  regulated  pursuant 
to  this  §  17.68.100.  These  exclusions  shall  be 
as  follows; 

***** 

E.  Any  material  which  has  been 
determined  to  be  hazardous  based  upon  any 
appraisal  or  assessment  by  or  on  behalf  of 
the  party  storing  this  material  in  compliance 
with  the  requirements  of  the  EPA  or  the 
California  Department  of  Health  Services,  or 
which  should  have  been,  but  was  not, 
determined  to  be  hazardous  due  to  the 


deliberate  failure  of  the  party  storing  the 
material  to  comply  with  the  requirements  of 
the  EPA  and/or  the  department  of  health 
services;  or 

F.  Any  material  which  has  been 
determined  by  the  party  storing  it,  through 
testing  or  other  objective  means,  to  be  likely 
to  create  a  significant  potential  or  actual 
hazard  to  public  health,  safety  and  welfare. 
This  subsection  shall  not  establish  a 
requirement  to  test  for  the  purpose  of  this 
chapter. 

With  respect  to  movement  of 
hazardous  materials,  §  17.68.210 
provides: 

B.  When  hazardous  materials  are  moved 
into  our  out  of  a  storage  facility,  they  shall 
remain  in  the  travel  path  only  for  the  time 
reasonably  necessary  to  transport  the 
hazardous  material  and  such  movement  shall 
be  in  a  manner  which  will  not  result  in  an 
unauthorized  discharge. 

Yellow  Freight  explains  that  the 
HMTA  {49  App.  USC  1802(b))  defines 
transportation  under  the  HMTA  as  “any 
movement  of  property  by  any  mode,  any 
loading,  unloading,  or  storage  incidental 
thereto  ”  (emphasis  added).  It  cites  49 
CFR  171.15  and  171.16  as  including 
temporary  storage-related  hazardous 
materials  incidents  which  must  be 
reported  to  OHMT. 

The  HMR,  says  Yellow  Freight, 
defines  hazardous  materials  in  §  171.8, 
as  well  as  in  §§  175.50, 173.88, 173.100, 
173.115, 173.150, 173.151a,  173.240, 

173.300, 173.325, 173.386, 173.403  and 
173.500. 

Yellow  Freight  also  cites  the  following 
HMR  provisions  as  possibly  inconsistent 
with  the  City’s  requirements: 

(1)  Part  177  sections  referencing 
storage  and  handling,  including  Subpart 
B  provisions  on  loading  and  unloading 
of  motor  vehicles: 

(2)  Section  177.834,  which  addresses 
the  proximity  of  people  or  public 
facilities  to  the  handling  of  certain 
poisons; 

(3)  Part  107  exemptions  (e.g.,  DOT-E 
8308)  which  impose  storage  and 
handling  requirements; 

(4)  Section  177.848(f),  which  requires 
that  hazardous  materials  not  be  loaded, 
transported  or  stored  together  except  as 
provided  in  a  detailed  chart  in  that 
section; 

(5)  Part  177’s  provisions  on  disposition 
and  handling  of  damaged  freight,  which 
include  handling  of  materials  in  motor 
carriers’  terminals; 

(6)  Section  177.853(b),  which  provides 
that  undeliverable  shipments,  after  48 
hours,  must  be  returned  to  the  shipper  or 
stored  in  a  suitable  storage  place;  and 


(7)  Section  177.854(e),  which  requires 
proper  storage  of  damaged  containers. 

Yellow  Freight  cites  numerous  prior 
inconsistency  rulings  and  a  court  case 
for  the  proposition  that  the  City’s 
hazardous  materials  derinitions  and 
paperwork  requirements  invade  an  area 
of  exclusive  Federal  regulation.  It  also 
alleges  conflicts  between  the  City’s 
requirements  and  §  177.800(a)  (training) 
and  177.853  (expedited  handling  and 
delivery). 

Finally,  Yellow  Freight  contends  that 
the  City’s  requirements  are  inconsistent 
because  they  involve  unfettered 
discretion  with  respect  to  permitting, 
mandatory  carrier  development  of 
emergency  response  plans,  and  written 
incident  reporting — all  of  which  it 
asserts  have  been  found  inconsistent  in 
earlier  inconsistency  rulings  and  court 
decisions. 

Yellow  Freight  concludes  that  the  San 
)ose  ordinance  as  it  is  applied  to  motor 
carrier  terminal  operations  should  be 
found  inconsistent  with  the  HMTA  and 
the  HMR  and,  therefore,  preempted.  It 
states  that  fundamental  portions  of  the 
San  Jose  requirements  fail  both  the  dual 
compliance  and  obstacle  tests  of 
§  107.209(c)  of  the  HMR  and  that, 
therefore,  the  City’s  permit  program  as 
applied  in  transportation  must  be  found 
invalid  in  its  entirety. 

3.  Public  Comment 

Comments  should  be  restricted  to  the 
issue  of  whether  the  above-described 
requirements  of  the  City  of  San  Jose  are 
inconsistent  with  the  HMTA  or  the 
HMR.  They  should  specifically  address 
the  “dual  compliance’’  and  “obstacle” 
tests  described  above  under 
“Background.” 

Commenters  should  address  the 
related  issues  of  (1)  whether  the  San 
Jose  requirements  are  land  use 
requirements  which  apply  to 
transportation  and  non-transportation 
facilities  alike  and  thus  should  not  be 
preempted;  (2)  whether,  on  the  other 
hand,  they  apply  sufficiently  to 
transportation  to  be  considered  under, 
and  possibly  to  fail,  either  the  “dual 
compliance”  or  “obstacle”  tests  under 
the  HMTA  and  the  HMR;  and  (3) 
whether  only  certain  specific  portions  of 
the  City’s  requirements  sufficiently 
relate  to  transportation  to  be  considered 
under,  and  possibly  to  fail,  the  “dual 
compliance”  and  "obstacle”  tests. 

Persons  intending  to  comment  on  the 
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application  should  examine  the 
complete  application  in  the  RSPA 
Dockets  Unit,  including  the  text  of  the 
requirements,  and  the  procedures 
governing  the  Department's 
consideration  of  applications  for 
inconsistency  rulings  (49  CFR  107.201- 
107.211). 

Alan  I.  Roberts, 

Director,  Office  of  Hazardous  Materials 
Transportation. 

Issued  in  Washington,  DC,  on  September 
28. 1988. 

|FR  Doc.  88-22935  Filed  10-4-88;  8:45  am] 
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